Timely Judicial Recognition and Protection

of Climate Rights

By Associate Justice Michael Wilson (Ret.)

judge is meant to be an instru-

ment of justice. Equally apparent

is the principle that the rule of
law is the force by which judges are meant
to achieve justice. Yet, it is beyond cavil
that historically injustice arising from
privilege has proven to be an intractable
impediment to the just application of the
rule of law by judges. Men and women
vying to be judges once selected may be
ill-equipped to exercise the independence
necessary to apply the rule of law to end
systemic injustice caused by powerful
special interests. Evidently, time is often
needed for the rule of law to catch up to
injustice.

The current climate emergency upends
the historically gradual evolution of the
rule of law to address injustice. Faced with
the climate emergency, judges have little
time—perhaps seven years—to apply the
rule of law to protect the rights of citizens
to a life-sustaining climate. Absent
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unprecedented judicial independence, cli-
mate injustice will persist, worsen, and
cause the erosion of the rule of law as a
cascading environmental catastrophe
ensues. The greatest intergenerational
injustice in history, the knowing destruc-
tion of a life-sustaining climate, is now
before the world judiciary.

Historical Delay of Justice by
Courts

Historically, courts have delayed justice
during pivotal periods in our nation’s
history. During the agricultural era, the
buying and selling of human beings so
central to the agricultural economy was
found to be constitutional. During the
industrial era—when child labor were
deemed essential to manufacturing—reg-
ulation of working conditions of children
was found to be unconstitutional. The
refusal of male judges to initially recognize
the right of women to vote is well-known.

Eventually, the failure of judges to apply
the rule of law justly gave way to a more
authentic application of principles of equal
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protection, due process, and social justice
requiring a diminution of the unjust privi-
lege of those interests who benefited from
slavery, child labor, and disenfranchise-
ment of women.

The most difficult contemporary issue
now faced by the world judiciary is the
greatest intergenerational injustice in
human history: the knowing violation of
the right of future generations to a life-
sustaining climate.

Threat to Survival from Violation

of the Environmental Rule of Law
The uncontested clarion call of impend-
ing environmental disaster issued by all
but two of the countries of the world at the
2015 Paris Agreement has gone unheeded.
The declaration of 193 states plus the
European Union that the environmen-
tal collapse constituting an existential
threat to the survival of humanity will
likely occur if global warming since prein-
dustrial times reaches 1.5 degrees Celsius
has proven prophetic. Global warming
to the present already dangerous level of
about 1.2 degrees Celsius evinces a failure
to heed the dire warning of the United
Nations’ Intergovernmental Panel on Cli-
mate Change in 2015. Now the emergency
is upon us with the highest level of atmo-
spheric carbon dioxide (CO2) levels in at
least the last two million years and likely
the last three million years. At present,
about 420 parts per million (ppm) of CO2
is in the atmosphere, 70 ppm more than
the global planetary safe boundary of 350
ppm, which is the CO2 target to prevent
global warming above 1 degree Celsius.
Global CO2 emissions from fossil fuels
were 63 percent higher in 2021 than they
were when international climate negotia-
tions began in 1990. At present levels of
greenhouse gas (GHG) emissions, global
warming will reach 1.5 degrees Celsius in
approximately 10 years. As the secretary
general of the United Nations warned in
December 2021, the devastation to human
culture wrought by global warming to 1.5
degrees Celsius will far exceed the human
suffering and economic disaster caused by
the COVID-19 pandemic. Secretary-Gen-

eral Anténio Guterres identified climate
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change as the single greatest threat to the
natural environment and human societ-
ies “the world has ever experienced.” At
the most recent United Nations climate
convention in November 2022, Secretary-
General Guterres warned the gathering
of more than 100 princes, presidents, and
prime ministers that “we are on a high-
way to climate hell with our foot on the
accelerator.”

The hell posed by 1.5 degrees Celsius
global warming will soon be worsened.
Based on current policies in place, the
planet is projected to warm to 2.6 to 2.9
degrees Celsius this century (most likely
2.7 degrees Celsius); if pledged emission
reductions are considered, this warming
reduces to about 2.4 degrees Celsius. By
the end of the century, at present rates of
greenhouse gas emissions, the atmosphere
of Earth will heat to 4.8 degrees Celsius.’
The effect of 4.8 degrees Celsius warming

for example, requiring one year of rebuild-
ing of the north side of the island of
Kaua'i; catastrophic flooding of New York
City during Hurricane Sandy; unprece-
dented lethal heat in Phoenix to above
115 degrees Fahrenheit; catastrophic
flooding of a third of Pakistan; impending
catastrophic displacement of virtually the
entire population of the countries of
Tuvalu and Kiribati from sea-level rise;
catastrophic disappearance of glaciers and
the loss of water resources in mountains
around the world; catastrophic death to
exponentially increasing numbers of poor
children who are unable to escape the
heating of the atmosphere to sustained
lethal temperatures over 100 degrees Fahr-
enheit and the flooding of their homes.
Most recently, global warming contributed
to the complete elimination by fire of one
of my community’s major cities, Lahaina,
when wildfires raged into the city. Nearly

Climate change is the single most
important issue facing the judges

of the world.

will be the collapse of the rule of law, the
end of the global economy, and significant
depopulation.

To the audience reading this article,
you should know that the heating of the
Earth from growing anthropogenic release
of GHG emissions is already causing envi-
ronmental catastrophe—catastrophic fires
in the western United States, Canada,
Europe, the high Arctic, and Australia;
catastrophic heating of the ocean to over
100 degrees Fahrenheit in Florida; coral
reefs undergoing unprecedented bleach-
ing this past summer from Florida to
Colombia; atmospheric and oceanic heat-
waves occurring more frequently at
intensities that would be impossible with-
out human-caused global heating, with
attendant human deaths and marine die-
offs; catastrophic rain constituting “water
bombs” with enormous destructive force,

100 people were killed, and thousands of
buildings were destroyed. The role that
human GHG emissions played in this
disaster is still being assessed.

As Justice Antonio Benjamin of the
National Judicial Tribunal of Brazil has
stated, climate change is the single most
important issue facing the judges of the
world. The failure of traditional interna-
tional, national, and subnational
governance systems and the private sector
to protect future generations from climate
destruction is reminiscent of past failures
to prevent systemic widespread injustice.
Young people today and the future gen-
erations they represent are treading the
path worn before them by slaves, children
exploited in factories, oppressed women,
and so many others who have sought to
apply the rule of law to systemic wide-
spread injustice. It is a path fraught with
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opposition from formidable private eco-
nomic entities—the fossil fuel energy
industry, its lobbyists, and its array of
extraordinarily well-compensated lawyers.
International Energy Agency (IEA) Exec-
utive Director Fatih Birol says the energy
industry as a whole made $4 trillion in
profits in 2022, more than double its
recent annual average of $1.5 trillion.*

With billions in profits, hundreds of
millions of dollars in government subsi-
dies, and a cadre of helpful scientists, the
energy industry and its partners in the
financial management industry constitute
a mighty opposition to the community of
young people and municipalities in the
United States that seek application of the
rule of law to protect themselves from the
knowing destruction of the environment
upon which their future depends.

The resort of future generations and
Indigenous people to the federal courts of
the United States for redress from entities
that violate their right to a life-sustaining
climate has been largely rejected. Unlike
jurisdictions in other countries where
courts apply the rule of law to claims seek-
ing protection from knowing
environmental damage to a life-sustaining
environment,’ the federal courts of the
United States have thus far abdicated
responsibility to apply the rule of law to
claims that alleged knowing contamina-
tion of the atmosphere with deleterious
levels of GHG emissions in violation of
the constitutional right to a life-sustaining
climate.

One of the most prominent examples
of a federal court abdicating its responsi-
bility to leave future generations a
habitable planet is the Ninth Circuit’s
reversal of the district court of Oregon’s
decision recognizing that youth plaintiffs
have a substantive due process right to a
stable climate capable of supporting
human life.® In a decision consistent with
the application of the environmental rule
of law to climate claims in other countries,
the district court in Juliana aptly explained
how “[flederal courts too often have been
cautious and overly deferential in the
arena of environmental law, and the world
has suffered for it.”” The concern of the
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district court proved prescient when a
two-member majority of a three-judge
panel in the Ninth Circuit Court of
Appeals reversed it.* The majority dis-
missed the youth plaintiffs’ due process
and public trust claims against the federal
government based on the proposition that
the plaintiffs lacked standing because the
application of certain remedies to the cli-
mate crisis would be too complex for
judicial decision-making. According to
the majority, “it is beyond the power of an
Article III court to order, design, super-
vise, or implement the plaintiffs’ requested
remedial plan,” which would require a
“comprehensive scheme to decrease fossil
fuel emissions and combat climate
change.” In a cavalier aside, before reject-
ing the claims of the youth plaintiffs, the
majority acknowledged the existential
threat they face caused by the U.S.
government:

In the mid-1960s, a popular song
warned that we were “on the eve
of destruction.” The plaintiffs in
this case have presented compel-
ling evidence that climate change
has brought that eve nearer. A
substantial evidentiary record doc-
uments that the federal government
has long promoted fossil fuel use
despite knowing that it can cause
catastrophic climate change, and
that failure to change existing pol-
icy may hasten an environmental
apocalypse.'®

Judge Josephine Staton, in a formidable
dissenting opinion in Juliana, took to task
the majority’s supposition that youth
plaintiffs are barred from bringing claims
against the United States for knowingly
threatening their substantive due process
right to a stable climate capable of sup-
porting human life."" As Judge Staton
explained, claims vindicating the right to
a life-sustaining climate system are
redressable by courts. A remedial plan
requiring the government to reduce GHG
emissions in an amount necessary to
ensure a stable climate system is not a rem-
edy that defies judicial decision-making so

as to render it nonjusticiable. Judge Staton
refuted the majority’s proposition that the
Constitution of the United States provides
no remedy for the plaintiffs’ injuries:

Our history is no stranger to wide-
spread, programmatic changes in
government functions ushered
in by the judiciary’s commitment
to requiring adherence to the
Constitution. Upholding the Con-
stitution’s prohibition on cruel and
unusual punishment, for example,
the Court ordered the overhaul of
prisons in the Nation’s most popu-
lous state. See Brown v. Plata, 563
U.S. 493, 511, 131 S. Ct. 1910,
179 L. Ed. 2d 969 (2011) (“Courts
may not allow constitutional vio-
lations to continue simply because
a remedy would involve intrusion
into the realm of prison administra-
tion.”). And in its finest hour, the
Court mandated the racial integra-
tion of every public school—state
and federal—in the Nation, vindi-
cating the Constitution’s guarantee
of equal protection under the law.
See Brown v. Bd. of Educ. (Brown
1),347U.5. 483, 74 S. Ct. 686, 98
L. Ed. 873 (1954); Bolling v. Sharpe,
347 U.S. 497, 74 S. Ct. 693, 98
L. Ed. 884 (1954). In the school
desegregation cases, the Supreme
Court was explicitly unconcerned
with the fact that crafting relief
would require individualized review
of thousands of state and local pol-
icies that facilitated segregation.
Rather, a unanimous Court held
that the judiciary could work to dis-
semble segregation over time while
remaining cognizant of the many
public interests at stake. . . :

Plaintiffs’ request for a “plan” [in
the instant case] is neither novel
nor judicially incognizable. Rather,
consistent with our historical prac-
tices, their request is a recognition
that remedying decades of insti-
tutionalized violations may take
some time. Here, too, decelerating
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from our path toward cataclysm will
undoubtedly require “elimination
of a variety of obstacles.” Those
obstacles may be great in number,
novelty, and magnitude, but there is
no indication that they are devoid
of discernable standards."

The remedy for violation of the right
to a stable climate capable of supporting
human life is discreet: to reduce GHG
emissions. In comparison, desegregating
the schools of the United States is a sig-
nificantly more complex remedial
undertaking.

A request by the Juliana youth plain-
tiffs for a full en banc review of the
two-judge majority provides a further
example of the hostile reception of the
federal courts to climate claims. The
plaintiffs’ request to the largest federal cir-
cuit in the United States for an en banc
hearing was denied.” Notwithstanding its
status as the signature climate case in the
United States,'* and the compelling dis-
sent of Judge Staton, the Ninth Circuit
Court of Appeals provided no opinion as
to why an issue recognized by all three
members of the Juliana panel as an exis-
tential “problem approaching ‘the point
of no return™” lacked the importance
necessary to gain the consideration of an
en banc panel of Ninth Circuit appellate
judges.'®

The Ninth Circuit sent a clear message
to young people and future generations
who seek protection from knowing envi-
ronmental damage to a life-sustaining
environment: They have no standing to
seek redress in the federal courts of the
United States. A review of the oral argu-
ments in Juliana was mandatory for all my
law clerks and legal externs. It is a dire,
disturbing message to all men and women
who seek the application of the rule of law
in federal court to protect future genera-
tions from the wanton destruction of a
life-sustaining environment by the federal
government.

Another recent example of federal
courts refusing the application of statuto-
rily based environmental rule of law to
climate claims is the majority opinion of
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the U.S. Supreme Court in West Virginia
v. EPA." The majority deprived the fed-
eral Environmental Protection Agency
(EPA) of “the power needed—and the
power granted—to curb greenhouse gases”
from power plants. As the dissent
explained: “The Court today prevents
congressionally authorized agency action
to curb power plants’ carbon dioxide emis-
sions . . . I cannot think of many things
more frightening.”™® No doubt, the future
posture of the U.S. Supreme Court major-
ity on claims for redress of constitutional
and statutory climate rights violations is
frightening to those who seek protection
in federal court.

Thus, it is apparent that “the modern
[federal] judiciary has enfeebled itself to
the point that law enforcement can rarely
be accomplished by taking environmental
predators to court.””’ The stark failure of
the federal judiciary to grant redress to
present and future generations alleging
knowing destruction of a life-sustaining
climate system relegates implementation
of the climate rule of law to state
judiciaries.”

Unlike the Juliana majority, the Hawaii
State Supreme Court does not, in the
words of Judge Staton, choose to “throw
up [our] hands.” In contrast to the fed-
eral judiciary, the Hawaii Supreme Court
has recognized the constitutional right to
a life-sustaining climate,” on the strength
of Article 9 of the Hawaii Constitution,
empowering the state to protect a healthy
environment.

But this is not the only basis for recog-
nizing such a right under the Hawaii
Constitution. The right to a life-sustaining
climate system is also guaranteed by the
due process clause of Article I, Section 5
of the Hawaii Constitution, which guaran-
tees that the state will not deprive a person
of “life, liberty or property without due pro-
cess of law[.]” Article I, Section 5 of the
Hawaii Constitution protects both proce-
dural and substantive due process rights.”
Substantive due process safeguards funda-
mental rights that are “implicit in the
concept of ordered liberty.”**

The identification and protection of
fundamental due process rights is inherent

in the judicial duty of all judges of the State
of Hawaii.” Fundamental rights that are
implicit in the concept of ordered liberty
can be enumerated or unenumerated in the
constitution.” In other words, “[t/he genius
of the [c]onstitution is that its text allows
future generations [to] protect . . . the right
of all persons to enjoy liberty as we learn
its meaning””’

Determination of whether a right is
protected by substantive due process
requires inquiry into whether the right “is
so rooted in the traditions and collective
conscience of our people that failure to
recognize it would violate fundamental
principles of liberty and justice that lie at
the base of all our civil and political insti-
tutions.”” It is fundamental that a
life-sustaining climate system is implicit
in the concept of ordered liberty and lies
“at the base of all our civil and political
institutions.”” Indeed, a stable climate is
the foundation upon which society and
civilization exist in Hawaii and through-
out the globe.”

Recently, the Montana First Judicial
District Court affirmed Montana’s com-
mitment to safeguard and ensure youth
plaintiffs’ fundamental constitutional
right to a clean and healthful environ-
ment—which includes climate as part of
the environmental life-support system—
and therefore their dignity, health and
safety, equal protection of the law, and
their very liberty.” The court held uncon-
stitutional state laws precluding state
consideration of the effects of fossil fuel
emissions from proposed fossil fuel proj-
ects. It found that the statutes failed to
provide “adequate remedies for the protec-
tion of the environmental life support
system from degradation.” As with the
Hawaii Constitution, the Montana Con-
stitution guarantees the right to a
life-sustaining climate system, and the
courts are tasked with animating that
guarantee. The Held court noted the judi-
ciary’s vital role in enforcing constitutional
rights: “This judgment will influence the
State’s conduct by invalidating statutes
prohibiting analysis and remedies based
on GHG emissions and climate impacts,
alleviating Youth Plaintiffs’ injuries and
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preventing further injury.” Moreover, any
“reduction in Montana’s GHG emissions
that results from a declaration . . . would
provide partial redress of Plaintiffs’ inju-
ries because the amount of additional
GHG emissions emitted into the climate
system today . . . will impact the long-term
severity of the heating and the severity of
Plaintiffs’ injuries.”” “It is possible to
affect future degradation to Montana’s
environment and natural resources and
injuries to these Plaintiffs.”* The court
found that “every ton of carbon dioxide
matters” and every ton avoided will help
alleviate the climate crisis. The U.S. EPA,
a defendant in the Juliana litigation,
responded with approval to the Held v.
Montana ruling: “[It] sets a precedent for
intergenerational accountability and envi-
ronmental justice, ensuring that the
decisions made today positively impact the
well-being of tomorrow’s generations.””

Without an “effective response to cli-
mate change” that prevents catastrophic
climate change impacts, “the integrity of
the rule of law” itself is subject to col-
lapse.” The effects of failing to reduce
atmospheric CO2 concentrations to below
350 ppm will lead to “social, political and
economic chaos, and in that chaos|,] the
rule of law cannot survive.””’

Thus, the due process clause of Arti-
cle I, Section 5, which protects against the
deprivation of life, liberty, and property,
requires the State of Hawaii to act to
ensure that there is a life-sustaining cli-
mate system capable of supporting the
health and survival of Hawaii’s people and
the rule of law itself.

The conclusion that the due process
right to “life, liberty [and] property” under
Article I, Section 5 subsumes the right to
a life-sustaining climate is supported by
the fact that a life-sustaining climate sys-
tem underlies all other constitutional
guarantees.” In other words, the right to
a life-sustaining climate system is deserv-
ing of fundamental status as essential to
our scheme of ordered liberty because it
is “preservative of all rights.””

For example, the Hawaii Supreme
Court has recognized “that parents have
a substantive liberty interest in the care,
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custody, and control of their children pro-
tected by the due process clause of
article 1, section 5 of the Hawaii Consti-
tution.”® If there is no guarantee of a
stable climate system capable of support-
ing human life, our present children and
future generations stand to inherit “noth-
ing but parched earth[]™ Thus, the right
to “care, custody, and control” of one’s
child becomes meaningless without an
environment enabling parents to safely
raise their families.¥ A stable climate sys-
tem is fundamental to Hawaii’s
constitutional guarantees, including “the
right to personal security” and the right
to bodily integrity.*

Conclusion

A signature fact distinguishing the
climate emergency as the greatest envi-
ronmental threat ever faced by humanity
is that a brief period of time remains for
courts to protect climate rights upon
which the lives and well-being of future
generations depend. The failure of the
federal judiciary to achieve climate jus-
tice renders paramount the duty of state
courts to apply normal principles of due
process, equal protection, and public trust
to recognize the right to a life-sustaining
environment. The future of our planet and
the survival of future generations depend
on judges doing their jobs with courage
to achieve the just application of the cli-
mate rule of law.
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